[image: image1.jpg]



PAGE  
14

IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,
         66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA, PHASE-I, SAS NAGAR, (MOHALI)
APPEAL No: 33 / 2016        

Date of order: 23 / 09 / 2016
SH. ANMOL SALUJA,
INDUSTRIAL AREA-C,

DHANDARI KALAN,

LUDHIANA.  
                                  .………………..PETITIONER   
Account No. MS-02/1849
 (New 3002957454)
Through:
Sh.   Sukhminder Singh
                         (Authorised Representative)
VERSUS
 PUNJAB STATE POWER CORPORATION LIMITED.

                


                        …….….RESPONDENTS. 

Through
Er. C. S. Brar, 

Addl. Superintending Engineer

Operation Estate Division,,  
P.S.P.C.L., Ludhiana.


Petition no:  33 / 2016 dated 21.06.2016 was filed against order dated 16.05.2016 of the Grievances Redressal Forum (Forum) in   case no: CG - 23 of 2016  deciding that the amount charged to the consumer from 02 / 2011 to 15.01.2016 with slowness factor of 36.66% is recoverable and further overhauling of account be ensured upto 02.02.2016 with slowness factor of 36.66%.  It was also directed that SE / City West Circle, Ludhiana shall initiate disciplinary action against JE and AAE who released the connection and affixed the seals besides all other officers / officials who failed to conduct prescribed checking. 
2.

Arguments, discussions and evidences on record were held on 23.09.2016
3.

Sh. Sukhminder Singh, authorised representative, attended the court proceedings on behalf of the petitioner.  Er. C. S. Brar, Addl. Superintending Engineer / Operation Estate Division, PSPCL Ludhiana alongwith Krishan Singh, Revenue Supdt., appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

Sh. Sukhminder Singh, the petitioner’s counsel stated that the petitioner is having MS category connection bearing Account No. MS – 02 / 1849 (NEW 3002957454) with sanctioned load of 89.940 KW  and CD  as 99.930 KVA , operating under Estate Division PSPCL, Ludhiana. The connection was released on 29.09.2010  and the first energy bill was issued in 02 / 2011.  The bills raised by the PSPCL were being paid  regularly.  The said connection was checked at site by the Addl. SE / Enforcement-2, Ludhiana on 02.02.2016 and the meter was reported slow by 36.66% when checked with ERS meter at running load of 14 KW.  The reason of slowness has been mentioned as interchange of wires of Red and Blue Phase CTs at Meter Terminal.  The DDL of the meter was not taken at site by the Enforcement.  The connections were set right and accuracy of the meter was again checked and found within limits.  The meter was replaced on 21.03.2016 and only DDL of the meter was taken in M.E. Lab.  Accordingly, on the basis of this report, of Addl. S.E. / Enforcement,  the AEE / Commercial, Estate Division, overhauled  the account of the petitioner for the period from 02 / 2011 to 01 / 2016 for alleged slowness of meter and  raised a demand of Rs. 2,47,007/- on 17.02.2016.  The demand raised for a period of more than five years was against the Rules and Regulations and thus, unjustified.  The petitioner represented his case before the Forum directly which was registered vide memo No. 348 / 51 on 18.03.2016.  The Forum   did not considered the genuine pleadings of the petitioner and decided to uphold the overhauling of the account for the period 02 / 2011 to 01 / 2016 ignoring the clear provisions of restricting the period of overhauling to six months as provided in Regulation 21.5.1 of the Supply Code-2014.
He further contested that after coming into force of EA-2003 and Supply Code-2007, every penal action on the consumer should be supported with applicable Rules & Regulations, because it is the consumer who is to bear the liability and has every right to know under which regulation he is being penalized.  The Chief Engineer / Commercial vide CC no: 53 / 2013 & CC no: 59 / 2014 has also issued instructions on the basis of order dated 26.09.2013 passed by the Hon’ble  Punjab & Haryana High Court in CWP 10644 of 2010 that while initiating proceedings against any consumer, the Competent Authority of PSPCL must quote the relevant  Regulations  of the Supply Code or any other regulations framed by the competent  authority under EA-2003.



He next submitted that the provisions as per ESIM and conditions of “Conditions of Supply- 2010” are not applicable after coming into force revised Supply Code 2014.   However, notice of Rs. 2,47,007/- was issued to the petitioner by the respondent, without mentioning any Rules / Regulation of Supply Code under which,  it has been raised.  Thus, the notice of demand is liable to be quashed being illegal and without supported by any Regulations of Supply Code or EA-2003.  He contested that the account against inaccurate meter can be overhauled as prescribed in Regulation 21.5.1 of the Supply Code, which  is read as under:-



” Inaccurate Meters:

If a consumer meter on testing is found to be beyond the limits of accuracy as prescribed hereunder, the account of the consumer shall be overhauled and the electricity charges for all categories of consumers shall be computed in accordance with the said test results for a period not exceeding six months immediately preceding the:-

a) 
Date of test in case the meter has been tested at site to the satisfaction of the consumer or replacement of inaccurate meter whichever is later; or

b) 
Date the defective meter is removed for testing in the laboratory of the distribution licensee.”



He further  submitted that the accuracy of the meter  was tested at  site and it was found slow by 36.66%, the reasons of slowness as alleged in the report are purely technical and petitioner cannot verify / comment that slowness  was due to interchange of wires of Red & Blue phase CTs at   Meter Terminal or due to any other reasons.  The slowness was checked by Enforcement and petitioner was told that meter is slow by 36.66%.  But in every case of inaccurate meter and where slowness is determined on testing, the overhauling can be done only for maximum period of six months, as provided in the Regulation.  It has been specifically mentioned in the note below Reg. No. 21.5.1 of Supply Code-2014, that only in case of wrong Multiplying Factor (MF), the account can be overhauled for the period, the mistake continued.   In all other cases of inaccurate meter, the overhauling can be done only for maximum period of six months.


He contended that the monthly readings of the meter are recorded by competent official of PSPCL and he is supposed to report the defect in the meter, if any, whereupon the department is to ensure the replacement of meter within prescribed time.   As per instruction no: ESIM-104, the checking of every MS connection can be made twice a year where sanctioned load is exceeding 50 KW.   In such a situation, if the connection is not checked as prescribed or alleged defective meter is not replaced as per instructions, then the fault lies on the part of the concerned officials.  However, the petitioner is ready to pay charges for six months, to settle the dispute and concentrate on his business activities.



He also referred to the appeal case no: 04 / 2016 decided on 10.05.2016 of Sh. Mandeep Singh v/s PSPCL, wherein the court of Ombudsman has restricted the period for overhauling to six months.   He also mentioned that in the case of the petitioner, the connection was checked on 02.02.2016 i.e. after coming into force, Supply Colde-2014, as such Regulation 21.5.1 of Supply Code is squarely applicable, which prescribed the period of overhauling for a maximum period of six months only.  



While pleading his case, he submitted that the Forum was convinced with the submission of the petitioner that the officials of PSPCL has committed lapses by not checking the connection of the petitioner even once during a period of more than five years but surprisingly did not reduce the period of overhauling to six months as provided in the Supply Code.   The   Forum ignored the fact that the meter of the petitioner was inaccurate and very much covered in Regulation 21.5.1 of the Supply Code-2014.  He also mentioned that the Hon’ble Punjab & Haryana High Court in the case of M/S Park Hyundai, Sangrur V/S PSPCL in CWP no: 17699 of 2014 has held that the consumer cannot be charged for more than six months even in case of billing with wrong MF.  This case was decided against the PSPCL by the Hon’ble Punjab & Haryana High Court, basically by referring to the decision of Hon’ble Supreme Court in the case of Tagore Public School, wherein the appeal filed by the PSPCL against the decision of Hon’ble High Court of Punjab & Haryana was not admitted at all.  While deciding the case, the Forum has not mentioned any Regulation of Supply Code or provision of EA-2003 under which the present case of the petitioner is covered, if it is presumed for the sake of arguments that Regulation 21.5.1 of the Supply Code-2014   is not applicable in the case of the petitioner.  In the end, he prayed to set aside the decision of the Forum and order the overhauling of account for a maximum period of six months as provided in Regulation 21.5.1 of the Supply Code-2014, keeping in view the principles of natural justice and fairness. 
5.

Er. C. S. Brar, Addl. Superintending Engineer, representing the respondents submitted that the petitioner is having Medium Supply category connection with sanctioned load of 89.940 KW and Contract Demand (CD) of 99.930 KVA under Unit-2, Estate Special Division, PSPCL, Ludhiana.   The connection was checked by the Addl. S.E. / Enforcement on 02.02.2016 vide Enforcement Checking Register (ECR) No. 08 / 937 and it was detected at site that the Red and Blue CT wires were interchanged  and it is a case of wrong connection and due to this, the meter was found recording less energy by 36.66%.  The connections were got corrected by the Enforcement from the operation employee on 02.02.2016 and after connecting the wires correctly, the accuracy of meter was found within the permissible limits.  The Enforcement could not take DDL at site and directed the operation office to get this meter removed duly pack sealed and get it checked from M.E. Lab and to take the DDL there.  The meter was changed vide MCO dated 04.02.2016, effected on 21.03.2016 and this meter was sent to M.E. Lab on 30.03.2016.  The data was corrupted due to which, DDL print out could not be taken in M.E. Lab. 
Accordingly, on  the basis of this checking report of Enforcement Wing,  the AEE / Commercial, Special Division, Ludhiana has charged Rs. 2,47,007/- through its Notice no: 1900 dated 17.02.2016  on account of overhauling the account of the consumer for the period 02 / 2011 to 01 / 2016 for  recording less energy by 36.66%.   The case was represented before the Forum but the petitioner could not get any relief. 
He further stated that this connection was checked by the Addl. SE / Enforcement on 02.02.2016 vide ECR No. 08 / 937 in the presence of the consumer and he has signed this ECR.  It is a case of wrong connection and the meter was found recording less energy by 36.66% due to this reason.  The connections were got corrected by Enforcement on 02.02.2016 and after connecting the wires correctly, the meter accuracy was found within  limit and hence, the consumer was well aware that the amount charged to him by overhauling the account is due to the defect detected by the Enforcement vide ECR dated 02.02.2016,


He next submitted that as per Regulation 21.5.1 of the Supply Code-2014, the account has been correctly overhauled for the entire period for which the wrong connections of CTs at Meter Terminal   remained in existence.  Furthermore, the Meter Reader took readings only and the internal checking of connections, is not normally being done by him at the time of taking readings.  Any irregularity in internal connections of CTs and meter can only be detected, by conducting through checking by competent authority which has been done on 02.02.2016 by Enforcement.  Thus, the consumer is liable to pay for the actual consumption but less recorded due to slowness factor being wrong connections, from the date of installation of meter till its correction done on 02.02.2016 as per ECR. 


He further commented that the facts of appeal case of Sh. Mandeep Singh V/S PSPCL referred to by the petitioner are not similar to the present case and as such, the decision of this case is not applicable in this  case.  The Forum has correctly decided the case in favour of PSPCL as the petitioner has been directly benefited due to less billing during the entire period of dispute, as such overhauling the account from  02 / 2011 ( when first bill was issued) to 02.02.2016 is justified and the petitioner cannot be given relief in view of Regulation 21.5.1 of the Supply Code as contended by the petitioner’s representative considering the fact that meter was accurate  but slowness was due to interchange of connections of ‘Red’ and ‘Blue’ phases.  Accordingly, the Forum was of the unanimous view that the account of consumer for disputed period was rightly overhauled and amount charged for this period was correct and no relief is admissible to the petitioner. The Forum further decided that overhauling of account is required upto 02.02.2016 with slowness factor of 36.66% instead of upto 15.01.2016 already done by the respondent PSPCL.    In the end, he prayed to dismiss the appeal of the petitioner.  
6.

Written submissions made in the petition, written reply of the respondents and other materials brought on record, as well as oral arguments of the counsel and the representative of PSPCL have been perused and considered.   The relevant facts of the case are that the Petitioner’s M.S. category connection, released on 29.09.2010, was checked by Enforcement on 02.02.2016 wherein it was reported that wires of Red Phase & Blue Phase CT’s were interchanged at Meter Terminal and was termed as a case of wrong connections.  The accuracy of the meter was checked at site in the presence of the Petitioner’s representative wherein the meter was found running slow by 36.66% when checked with ERS meter and ‘STAR’ symbol was also appearing on the display of the meter.  The connections were set right and accuracy of the meter was again checked and found within limits.  It was also directed to replace the meter, which was replaced on 21.03.2016.,  On the basis of Enforcement Report, the Petitioner’s account was overhauled from 02 / 2011 ( when the first energy bill was issued) to 01 / 2016 with slowness factor of 36.66% and a notice dated 17.02.2016 was issued to the Petitioner to deposit Rs. 2,47,007/-.  The Petitioner agitated this amount in CGRF (Forum) who decided to charge the amount from 02 / 2011 upto 02.02.2016 with the slowness factor of 36.66%.
The Petitioner in his prayer has raised his eye-brows on the main issue regarding period of overhauling of accounts for whole period and vehemently argued that as per Enforcement ECR no: 08 / 937 dated 02.02.2016, the wires of Red Phase CT’s were interchanged with wires of Blue Phase CT’s at Meter Terminal and meter was found slow by 36.66% as per test carried out at site, therefore, the account of the Petitioner can be overhauled as per provisions contained in Reg. 21.5.1 of Supply Code - 2014 for the period not exceeding six months.  Moreover, the Respondents are duty bound to check the connections periodically after every six months, as per provisions contained in instruction No. 104.1 (ii) of ESIM but they failed to check the connection within the mandatory period, hence, they have no right to charge beyond a period of six months, in case of any default pointed out at a later stage.
The Respondents argued that the overhauling of account has been correctly done for the actual quantum of energy consumed by the Petitioner but could not billed earlier, due to slow running of the meter during whole period of default.  The meter, in question, was installed on 29.09.2010 as new connection, when the connections of Yellow and Blue Phase CT’s wires were mistakenly inter-changed which lead to default in calculation of actual energy consumption.  The quantum of energy consumed by the consumer was not recorded by the Meter accurately due to slowness factor, hence, the amount charged is correct and is in accordance with Regulation of Supply Code – 2007 as the period of overhauling is prior to 01.01.2015 and the provisions of new Supply Code 2014 are not applicable.  He prayed to dismiss the appeal.
In the present case, arguments made by the Petitioner and Respondents revolve around Regulation 21.4 (g) of Supply Code -2007 and revised Regulation 21.5.1 of Supply Code - 2014 as the Petitioner claims that his case falls in the ambit of Supply Code - 2014 whereas contrary to it the Respondents claim that the period of default is prior to 01.01.2015 and thus the provisions of Supply Code 2007 are applicable.  While analyzing the facts of the present case, I have observed that the meter was found inaccurate at site during checking dated 02.02.2016 by Enforcement with LT ERS meter wherein the meter was found slow by 36.66% which shows that the effective date of dispute is 02.02.2016, when new Regulations were applicable.  Therefore, I do not find any merit in arguments of the Respondents that this case falls under relevant Regulation of Supply Code - 2007.  Thus, in my view, the case is surely covered under Regulation 21.5.1 of Supply Coe 2014, effective w.e.f. 01.01.2015, which is completely clear and requires no explanations or discussions.  This regulation provides:-


  
 Inaccurate Meters:

“If a consumer meter on testing is found to be beyond the limits of accuracy as prescribed hereunder, the account of the consumer shall be overhauled and the electricity charges for all categories of consumers shall be computed in accordance with the said test results for a period not exceeding six months immediately preceding the:

a) date of test in case the meter has been tested at site to the satisfaction of the consumer or replacement of inaccurate meter whichever is later; or

b) date of defective meter is removed for testing in the laboratory of the distribution licensee.

Note: Where accuracy of meter is not involved and it is a case of application of wrong multiplication factor, the accounts shall be overhauled for the period this mistake continued.”
In the present case, the petitioner has not disputed the interchange of Red and Blue phase CTs wires at  the meter terminal or the slowness factor of 36.66 % as found during checking dated 02.02.2016.  The only dispute raised by him is regarding the period for overhauling of his account because the Petitioner feels that the applicable Regulations do not provide for overhauling of Account in such cases beyond a period of six months.  Inspite of the fact that the detected default exists since the date of connection, I find merit in the arguments of the Petitioner that his account can be overhauled for the period as provided in the Regulations and not beyond the mandatory provisions.  

 As a sequel of above discussions, I would like to conclude that it will be more appropriate and justified if the account of the Petitioner is overhauled as per provisions made in the applicable Regulations.  Therefore, it is held that the account of the Petitioner should be overhauled for a period of six months, prior to the date of test of meter at site (02.02.2016) by applying slowness factor of 36.66% as determined during checking dated 02.02.2016 by the Enforcement in accordance with the provisions of Regulation 21.5.1 of Supply Code-2014.  Accordingly, the Respondents are directed to recalculate the demand as per above directions and the amount excess / short, after adjustment, if any, may be recovered / refunded from / to the Petitioner with interest under the provision of Instruction no: 114 of ESIM.


7.

The Petition is allowed.

8.

However, on the basis of evidences on record, I fully agree with the orders of CGRF for directing SE / City West Circle, PSPCL, Ludhiana for initiating the disciplinary action against delinquent officers / officials, who released the connection and affixed the seals and failed to conduct prescribed checking.  Further, I would also like to add one more act of sheer negligence on the part of the Respondents who have failed to notice the fault in the meter (‘STAR’ symbol appearing on display of the meter), at the time of taking readings though the monthly readings are taken by the qualified technical officers under the provisions of instruction No. 81 (iii) of ESIM.  
                   





           
(MOHINDER SINGH)

Place:  S.A.S.Nagar (Mohali.)  

           Ombudsman,

Dated:
 23.09.2016.
                 

           Electricity Punjab






                      
S.A.S.Nagar (Mohali. )

